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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 1.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by the Court to March 4, 2021.  

  

  
 2.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT ON DEF MARDEL REALTY 
FILED BY SONJA NICOLLE COLBERT, SONJA COLBERT REAL ESTATE BROKER 
* TENTATIVE RULING: * 
 
Continued by the Court to March 4, 2021 so this matter can be heard with the motion to strike 
fees and costs.  

  

 3.  TIME:  9:00   CASE#: MSC19-01684 
CASE NAME: HANSON MARINE VS. COUNTY OF CO 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY HANSON MARINE 
OPERATIONS, INC., HANSON MARINE FINANCE, INC., LEHIGH HANSON 
* TENTATIVE RULING: * 
 

 Before the court are cross motions for summary judgment to establish whether plaintiffs 
are entitled to a refund of approximately $250,000 in personal property taxes paid to Contra 
Costa County for the tax years 2013-2016 concerning two vessels – a tugboat and a barge –
owned by one of the three plaintiffs and used by another to mine sand from the bottom of the 
San Francisco Bay for sale to a third, related company.   

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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Resolution of the cross-motions turns on the question whether the sand is considered 

“freight” under a constitutional exemption from property taxes for vessels “engaged in the 
transportation of freight” when the sand is transported by a vessel owned by the consignor’s 
parent company, but operated by a third-party transportation company, to a consignee that is a 
company closely related to the consignor and the parent company.  For the reasons stated 
below, the court concludes that the exemption does not apply under the facts of this case.  
Accordingly, the court denies plaintiffs’ motion for summary judgment and grants the County’s. 
The court denies plaintiffs’ claim for a tax refund for all the years in question.  (See plaintiff’s 
Undisputed Fact No. 19; County’s Undisputed Fact Nos. 1 (Hanson Finance owned the 
vessels), 6 (lack of true separateness of the corporations), 7, 12, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23.)   
 

Background 
 
The court grants the County’s Request for Judicial Notice filed 1/28/21 and takes judicial 

notice of the decision of the Assessment Appeals Board in Appeal No. 2017-0480  to the fullest 
extent possible. 

 
The court notes that plaintiffs have filed a Request for Judicial Notice on 2/4/21 with their 

Reply, as well as a Reply Declaration of Mike Bishop.  While new evidence is generally not 
permitted on a Reply (see San Diego Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 
Cal.App.4th 308, 310, 312-313, 316), the court does not exclude it here, thus leaving the 
evidence in the record in the event of any appeal.  The County’s due process rights are not 
implicated, because the court has not relied on the new evidence in rendering its decision. 

 
The plaintiffs in this case comprise three-quarters of a pyramid of companies.  At the top 

of the pyramid is a parent corporation, plaintiff Lehigh Hanson, Inc.  Lehigh Hanson wholly owns 
Hanson Aggregate Mid-Pacific, Inc. (referred to the parties as “HAMP”), which is not a plaintiff.  
Hanson Aggregate in turn wholly owns the other two plaintiffs as sibling companies:   Hanson 
Marine Operations, Inc. and Hanson Marine Finance, Inc.  Hanson Marine and Hanson Finance 
form the base of the pyramid.  (When it chooses to refer to all four companies collectively, the 
court will refer to them simply as “Hanson.”)   

 
All four companies have the same corporate office, the same or many of the same 

corporate officers, and the same general counsel.  Lehigh Hanson provides all corporate 
services for Hanson Aggregate and Hanson Marine (and possibly for Hanson Finance as well).  
(See County’s RJN filed 1/28/21, Ex. 1, p. 3; cf. County’s Ex. 16 Transcript re 2017 assessment 
appeal at 49:19-24.)  These services include all accounting, accounts receivable and payable, 
budgeting, tax compliance, payroll, legal strategy, and business development.  The subsidiaries 
apparently did not have their own employees separate from Lehigh Hanson.  (See County’s Ex. 
16, Transcript, at 44-55.) 

 
Hanson Finance has owned the vessels since 2002.  Hanson Marine mines the sand 

from the floor of the San Francisco Bay under leases and permits that it has with the State of 
California, and serves as the consignor.  It has the sand delivered to Hanson Aggregate, the 
consignee, by a third-party transportation company, Foss Maritime Company. 
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The tax in question is owed by the owner of the vessels, Hanson Finance.  For many 

years, however, the County has acted as though Hanson Marine is the responsible party, 
sending it yearly property tax statements to be completed.  Until this litigation, Hanson Marine 
never complained about this.  In turn, Hanson Marine has filled out these yearly property tax 
statements, on form 571-L, listing the vessels as its property.  (See Ex. 1 to County’s Evid., p. 
20 (“Declaration of Property Belonging to You”).)   
 

During the years 2013-2016, the County assessed Hanson Marine in excess of 
$245,000 in personal property taxes regarding the vessels.  Lehigh Hanson paid the taxes from 
its bank account.  Lehigh Hanson claims that it has Hanson Marine bear the ultimate liability for 
the tax through an intracompany billing system. 

 
Hanson Marine, Hanson Finance, and Lehigh Hanson now sue for a refund, claiming 

that no tax was owed because the vessels are engaged in the transportation of freight.   
 
In addition to its claim presented in this lawsuit for taxes paid for the years 2013-2016, 

Hanson Marine has also appealed the County’ s assessment of personal property taxes on the 
vessels for 2017 to the Contra Costa Assessment Appeals Board.  On January 11, 2021, that 
Board issued its decision denying the appeal.  Pertinently, the Board found that there was no 
true corporate separateness between Lehigh Hanson, Hanson Marine, Hanson Finance, and 
Hanson Aggregate for purposes of the vessel use exemption based on the facts cited above.   

 
The Board also found that Hanson Marine owned and controlled the vessels at all 

relevant times.  Hanson Marine dictated where Foss would conduct each day’s mining and the 
type of sand that Foss would mine.  Foss was contracted and paid to staff and operate the two 
Hanson Marine vessels in question.  The vessels were not “hired” to transport property and thus 
were not engaged in the transportation of freight.  (Id., p. 4.)   
 

The court concludes that Hanson’s choice for taxation, liability, or other purposes to 
conduct its consolidated operations as one enterprise, even though it ostensibly does so 
through four separate corporations, presents either procedural or substantive obstacles to its 
claim for a tax refund.  That choice presents procedural obstacles because if the three 
corporations are really treated as separate entities, two of them have no standing to sue for a 
refund and the third did not file a proper claim for refund with the County’s Board of Supervisors.  
And if the court disregards the separate corporate entities and treats all four companies as one 
enterprise, then it is clear that the taxpayer was not using its vessels for the transportation of a 
third party’s freight, but as a method of mining and later offloading Bay-floor sand for its own 
account.  Therefore, one way or another, Hanson’s tax refund claim fails. 
 

Preferring a resolution of this matter on the merits and concluding it is warranted, under 
the facts, the court disregards the separate corporate identities for purposes of determining the 
applicability of the vessel use exemption, but will explain both the procedural and the 
substantive obstacles to plaintiffs’ tax refund claim. 

 
Principles applicable to the court’s determination of Hanson’s refund claim 
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“All property is taxable” “unless otherwise provided.”  (Cal.Const., 
art. XIII, § 1, subd. (a).) Constitutional provisions granting 
exemptions from taxation, such as the Vessel Use Exemption that 
is at issue in this case, “ ‘are strictly construed to the end that such 
concession will be neither enlarged nor extended beyond the plain 
meaning of the language employed.’ ”  [Citation.])  (Manson 
Construction Co. v. County of Contra Costa (2020) 56 Cal.App.5th 
1079, 1087.)   

 
A presumption exists in favor of the validity of a tax assessment.  The taxpayer has the 

burden to prove the assessment was unauthorized by law.  (Manson, supra, 56 Cal.App.5th. at 
1087.)  Any doubts concerning the applicability of the exemption are to be resolved against the 
taxpayer.  (Ibid.)   

 
A county assessment appeals board has a semi-judicial status.  Therefore, its factual 

determinations are entitled deference.  (Id. at 1087.)   
 
Courts require strict compliance with exhaustion of remedy requirements in the tax 

refund context.  (See Sprint Telephony PCS, L.P. v. Board of Equalization (2015) 238 
Cal.App.4th 871, 882-883 (refund claim denied because taxpayer failed to check a box or to 
indicate in any other way that its reassessment request was also a claim for a refund); (IBM 
Personal Pension Plan v. City and County of San Francisco (2005) 131 Cal.App.4th 1291, 1299 
(refund claim barred because the person that paid the tax was a pension plan’s trustee, a bank, 
but the pension plan sued for the refund; that the plan had to indemnify the bank for the 
payment did not change the result; under section 5140 only the party that paid the tax could sue 
for a refund.) 
 

Procedural obstacles 
 

[T]he Legislature has statutorily established a three-step process 
for handling challenges to property tax assessments and refund 
requests. The first step is the filing of an application for 
assessment reduction under section [Revenue and Taxation Code 
section] 1603, subdivision (a) . . . The second step, which occurs 
after payment of the tax, is the filing of an administrative refund 
claim under section 5097, subdivision (a) . . . The third and final 
step in the process is the filing of an action [for a refund] in 
superior court pursuant to section 5140 . . .  (Steinhart v. County of 
Los Angeles (2010) 47 Cal.4th 1298, 1307-1308.) 

 
Under section 5097, the administrative refund claim filed with the County Board of 

Supervisors shall be verified “by the person who paid the tax.”  Further, upon denial of the 
refund claim, a lawsuit for refund of the tax under section 5140 shall be brought by “[t]he person 
who paid the tax. . . . No other person may bring such an action; but if another should do so, 
judgment shall not be rendered for the plaintiff.”  

 
Here, it is undisputed that the parent corporation. Lehigh Hanson, paid the tax.  
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(County’s UMF 21, 22, 23.)  Therefore, judgment must be rendered against the other two 
plaintiffs, Hanson Marine and Hanson Finance, unless the corporate entities are disregarded. 
 

However, judgment must also be rendered against Lehigh Hanson unless the corporate 
entities are disregarded because Lehigh Hanson did not submit a prelawsuit verified 
administrative refund claim to the County, only Hanson Marine did.  (County’s Undisputed 
Material Fact Nos. 12, 14, 15; see County’s Evid. pp. 16 and 89 attached to County’s Ex. No. 1.) 

 
Plaintiffs argue that their alleged separate corporate existence does not create a 

procedural obstacle to their tax refund claim.  While they admit that Lehigh Hanson signed the 
check to pay the tax and did not verify its own claim for refund, they argue based on Chevron 
USA, Inc. v. County of Kern (2014) 230 Cal.App.4th 1315 that this was unnecessary because 
Hanson Marine actually made the tax payment and Lehigh Hanson was only the conduit for that 
payment.  (See Pltfs’ Opp. at 21:24-22:13.)   

 
In Chevron, the trial court allowed the subsidiary, Chevron, to sue for the refund 

because, while the parent, Chevron Corp., issued the check for the tax payment, the subsidiary 
paid the parent for the tax payment in advance and the subsidiary participated in the 
assessment appeals board proceeding.  Because the parent was not the ultimate party that paid 
the tax and because the parent did not participate in the assessment appeals board proceeding, 
the trial court held the parent corporation could not sue for the refund.  (Chevron, supra, 230 
Cal.App.4th at 1327.)  The court of appeal affirmed the ruling that the subsidiary corporation had 
standing.  (Id. at 1330.)  The parent corporation apparently did not appeal the trial court’s ruling 
that the parent did not have standing. 

 
Chevron does not aid Lehigh Hanson because, like the parent corporation there, Lehigh 

Hanson did not participate in the administrative proceedings – here the claim for refund that 
Hanson Marine presented to the County’s Board of Supervisors.   

 
Chevron does not aid Hanson Marine because, unlike the subsidiary in Chevron, 

Hanson Marine has not proved it paid the parent corporation, Lehigh Hanson, before Lehigh 
Hanson made the tax payment, if ever.  Indeed the evidence suggests that Hanson Marine does 
not have any of its own funds.  At the very least, it does not have its own bank account.  (See 
County’s Ex. 11, p. 366, ¶ 2; p. 4, ¶ 3.1, 3.2, 3.3, 3.4 (no reason to charge interest if the 
subsidiary advances the funds to the parent before the parent makes the tax payment); see 
County’s Undisputed Material Fact No. 7; County’s Ex. 16, Assessment Appeals Board 
Transcript at 46:3-12 (“[Lehigh Hanson] is the parent . . . that has the bank account . . .”); 49:25-
50:6, 53:6-54:5 (“I don’t think that Hanson Marine . . . has its own bank account. . . . It’s handled 
through the Lehigh Hanson . . . bank account”); 54:12-55:13.)   
 

Hanson Marine’s claim is barred under IBM because Hanson Marine did not pay the tax.  
(See also Grotenhuis v. County of Santa Barbara (2010) 182 Cal.App.4th 1158 (sole 
shareholder of a closely held corporation held not to have standing to sue for refund of taxes 
paid by the corporation, which held title to the taxed property).  Lehigh Hanson was not merely 
the conduit for the tax payment here, it was the sole party that made that payment under the 
applicable case law. 
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Plaintiffs argue that all this puts form over substance, but even their own case, Chevron 
acknowledges that a party seeking a tax refund must show strict, rather than substantial, 
compliance with the administrative procedures established by the Legislature.  (Chevron, supra, 
230 Cal.App.4th at 1331.)  Form is important in the tax refund claim context.  (See IBM, supra, 
131 Cal.App.4th at 1301-1302. 
 

 Thus, none of the plaintiffs may bring this action for a tax refund claim unless their 
separate corporate existences are disregarded.  The court therefore disregards the corporate 
entities.  It does this in deference to the factual findings made by the Assessment Appeals 
Board regarding the 2017 taxes, based on its own independent review of the evidence, and 
because there is no other way it can even consider the substance of the tax refund dispute.  
Lehigh Hanson effectively did everything for the other corporations, had the only funds, and had 
the only bank account. 

 
The court’s conclusion that the four corporations should not be treated as separate 

entities for purposes of this case is bolstered by plaintiffs’ own conduct.  Hanson Finance owned 
the vessels, but did not pay the tax.  Hanson Marine was sent Hanson Finance’s tax form and 
bill, but did not complain.  Lehigh Hanson paid the tax even though the tax was the obligation of 
Hanson Finance, a party not even named in the Cash Management Agreement.  Any natural 
person who received a tax bill for another person would object immediately.  That Hanson 
Marine did not do so, suggests it viewed Hanson Marine as part of its operations. 

 
The vessel use exemption 
 
Section 3 (l) of Article XIII of the California Constitution provides an exemption from 

personal property taxes for “Vessels of more than 50 tons burden in this State and engaged in 
the transportation of freight or passengers.” 

 
A vessel is considered to be engaged in the transportation of freight when it is 

transporting property for hire from a consignor to a consignee.  (Manson Construction Co. v. 
County of Contra Costa (2020) 56 Cal.App.5th 1079, 1089-1090.)  It is not engaged in the 
transportation of freight when it is moving its own property or when it has not been hired to move 
property.  (Ibid.; Dragich v. Los Angeles (1939) 30 Cal.App.2d 397, 399 (exemption not 
applicable to owner of fishing boats who used them to transport the fish that the owner caught to 
the shore); Crowley Launch & Tugboat Co. v. County of Los Angeles (1971) 16 Cal.App.3d 437, 
438, 441 (exemption not available for tugboats that merely assisted other vessels carrying cargo 
around navigable waters; there were no dealings between consignors or consignees of 
property); cf. Alalunga Sport Fishers, Inc. v. County of San Diego (1967) 247 Cal.App.2d 663 
(sport fishing boats qualified for the exemption because tourists hired them).) 

 
Where a vessel has mixed uses it must be primarily engaged in the transportation of 

property for hire for its owner to be entitled to the exemption.  (Star & Crescent Boat Co. v. 
County of San Diego (1958) 163 Cal.App.2d 534, 536, 540.) 
 

Substantive obstacle 
 
The substantive obstacle to relief is that once the all corporate entities but the parent, 
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Lehigh Hanson, are disregarded, there is no consignor, no consignee, and no hiring of a vessel 
by a consignor for delivery to any consignor or consignee.  Lehigh Hanson is merely operating 
the vessels for its own use, just as the owner of the fishing boats was in Dragich.  The vessel 
use exemption is not available when a consignor uses a vessel to transport his own property.  
(Dragich, supra, 30 Cal.App.2d at 399-400.) 

 
“[T]he principal purpose behind the creation of [the vessel use] tax exemption was to 

insure that California obtained, and thereafter retained, its fair share of the increased maritime 
industry resulting from the opening of the Panama Canal and the national effort to increase the 
size of America’s merchant fleet in the face of the then impending first World War.”  (Manson, 
supra, 56 Cal.App.5th at 1087.)  Giving the exemption to consignors not engaged in the 
maritime industry who use their vessels to transport their own property does not grow 
California’s maritime industry. 

 
Plaintiffs argue the vessel use exemption applies because plaintiffs are separate 

companies and there is thus both a consignor, Hanson Marine, and a consignee, Hanson 
Aggregate.  Further, the sand qualifies as goods or property because it has value and Hanson 
Marine owns it after it is mined.  Finally, plaintiffs argue the sand is transported for hire because 
plaintiffs hire Foss to do the transporting.  Further, the cases do not require Hanson Marine to 
deliver the sand to Foss to qualify as a consignor. 

 
The court disagrees that it can or should consider the companies as separate for 

purposes of the vessel use exemption for the reasons previously stated.  Doing so means that 
each of the plaintiffs is procedurally barred from suing for the refund and is not warranted on the 
facts. 

 
Further, the court disagrees that Foss’ involvement as the transporter means that the 

unity of vessel owner and freight owner that barred the exemption in Dragich is not present 
here. 

 
The vessel exemption is available to the owner of a vessel that transports property for 

hire.  Dragich teaches that the property being transported must be that of a third party.  If it is 
the property of the vessel owner, the exemption is not available. 

 
The court sees no reason that the result should be different just because the property 

owner adopts the artifice of chartering his vessels out to a third party, for a fee, just so this third 
party, for its own fee, can turn around and transport the vessel owner’s property.   

 
It does not appear that plaintiffs established the structure they did for mining and 

transporting the sand just to avoid payment of personal property taxes on their vessels.  They 
first chartered their vessels to Foss in 2002, but did not attempt to claim the vessel use 
exemption until 2018.  However, the fact is that granting the vessel use exemption here would 
encourage arrangements established for just this taxation avoidance purpose, depriving 
counties of taxes they are allowed under the constitutional premise that all property is taxable 
unless otherwise stated without achieving the purposes of the vessel use exemption.   

 
The owner of the fishing boats in Dragich could have avoided the tax by just this artifice.  
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He could have set up a revenue-neutral transaction in which he paid a transportation company 
to man the boats, once the fish were caught, to transport the fish back to shore.  He could have 
charged the transportation company an amount for the charter that matched the amount the 
transportation company charged for manning the vessels.  At zero net cost, he could then have 
obtained the vessel use exemption. 

 
None of that would strengthen the maritime industry in California.  It would not add any 

vessels to the fleet of that industry.  Instead, it would encourage owners of other industries to 
buy vessels in order to obtain the tax exemption and lower their shipping costs.  UPS will charge 
less to transport an owner’s package in the owner’s truck than in UPS’ truck because that saves 
on the cost of the truck.  UPS will still incur the labor cost to operate the truck, but the vessel 
use exemption is an exemption on property, not labor.  Its availability turns on the identity of the 
vessel owner, not the identity of the employer of the vessel’s operator.  Plaintiffs complain that 
the County ignores Foss, but the County is right to do so.  The identity of the transporter is 
irrelevant unless that transporter is also the vessel owner and is the one claiming the exemption 
for transporting someone else’s property. 

 
Plaintiffs point to the substantial costs they incur to hire Foss to do what it does, which 

includes both mining the sand and transporting the sand.  But whatever those costs are, they 
are reduced from what they would ordinarily be, because they are offset by the $5,000 per 
month that Hanson Finance receives to charter the one vessel and the $25,000 per month it 
receives to charter the other.  (See County’s Exs. 13 and 14, Demise Charter Agreements, 
Article 13, pp. 440 and 470.)  In the meantime, Foss does not purchase any additional vessels 
on which it can claim its own vessel use exemption.  Plaintiffs purchase the vessels and get the 
tax deduction for transporting their own property, in violation of Dragich. 

 
In all the cases the parties cite, the vessel use exemption been allowed to a vessel 

owner for transporting a third party’s property for a fee.  It has never been allowed to a vessel 
owner using his vessel to transport his own property.  In the absence of any authority granting 
the exemption in the latter circumstance, the court will not grant the exemption here. 
 

Plaintiffs rely on 46 C.F.R. § 169.107 for the proposition that Foss must be treated as the 
owner of the vessels for all purposes under the “demise charter” entered into between Foss and 
Hanson Finance.  But that provision appears in a portion of the Code of Federal Regulations 
devoted to regulations for the “specialized operations of sailing school vessels as defined in Title 
46, United States Code section 2101(30),” not to vessels used to transport freight for hire and 
subject to state personal property taxes.  (See 46 C.F.R. § 169.101 (“The regulations in this part 
set forth uniform requirements which are suited to the particular characteristics and specialized 
operations of sailing school vessels as defined in Title 46, United States Code section 
2101(30).”)  The court fails to see how regulation 169.107 applies here.   

 
Even by its terms, 46 C.F.R. section169.101 does not apply, for it says the demise 

charterer is considered the owner pro hac vice for all purposes, including “insuring, manning, 
supplying, repairing, fueling, maintaining and operating the vessel,” but not for purposes of state 
personal property taxation.  In a different setting, the owner of real property might not be liable 
to a third party who trips over a rake left on the lawn by the property owner’s tenant, but he is 
still liable for the property taxes assessed during the tenancy, despite ceding control of the 
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property to the tenant during the period of the lease.  For the reasons stated above, the demise 
charters and Foss’ involvement in manning Hanson’s vessels is irrelevant to the applicability of 
the exemption under the facts of this case.  

 
Additional procedural obstacle:  failure to file an appeal with the Assessment 

Appeals Board 
 
Even if it were to find that a proper Refund claim was filed by Hanson Marine on behalf 

of Lehigh Hanson, and that Hanson Marine’s hiring of Foss to transport the sand meant the 
vessel exemption could apply to exempt Hanson from personal property taxes for the vessels, 
the court would still bar plaintiffs’ claims because plaintiffs failed to file an appeal of the taxes 
with the Assessment Appeals Board. 

 
As previously stated, the first step in the claim refund process is to file an appeal with the 

Assessment Appeals Board under Revenue and Taxation Code section 1603.  (See Steinhart v. 
County of Los Angeles, supra, 47 Cal.4th at 1307-1308.)   

 
Plaintiffs never took this first step for the tax years 2013-2016.  Therefore, this lawsuit is 

barred for plaintiffs’ failure to exhaust this administrative remedy. 
 
Plaintiffs argue they were not required to take this step under the “nullity” exception to 

the requirement for exhausting administrative remedies:  “An exception [to the exhaustion 
requirement[ is made when the assessment is a nullity as a matter of law because, for example, 
the property is tax exempt, nonexistent or outside the jurisdiction . . . and no factual questions 
exist regarding the valuation of the property which, upon review by the board of equalization, 
might be resolved in the taxpayer's favor, thereby making further litigation unnecessary.”  
(Stenocord Corp. v. City etc. of San Francisco (1970) 2 Cal.3d 984, 987, superseded at least in 
part, by statute, as stated in Stehinhart, supra, 47 Cal.4th at 1308-1309.)  Plaintiffs argue that 
this exception applies because they are not disputing the Assessor’s valuation of the vessels 
and no factual questions exist regarding that valuation. 

 
The court concludes that plaintiffs read Stenocord too narrowly.  Stenocord states that 

one reason to require a taxpayer to appeal to the Assessment Appeals Board before filing a 
lawsuit for a refund is that the Board has “special competence” regarding disputes concerning 
valuation and the appeal might avoid the need to address those or other issues in a lawsuit.  
While this might be read to mean that the only requirement for the nullity exception to apply is 
that there be no factual issues concerning valuation for the Assessment Appeals Board to 
decide, in Steinhart the California Supreme Court subsequently implied there must also be “no 
dispute as to the relevant facts, and no possibility that the Assessment Appeals Board's action 
might avoid the necessity of a court's having to decide the constitutional/statutory interpretation 
issue.”  Steinhart v. County of Los Angeles (2010) 47 Cal.4th 1298, 1311.) 
 

Here, there are such issues.  For a mixed-use vessel to qualify for the vessel exemption, 
the vessel must be “primarily” engaged in the transportation of property for hire.  (Star & 
Crescent Boat Co. v. County of San Diego, supra, 163 Cal.App.2d at 540.)  Factual issues exist 
here on this question because the vessels spend approximately four hours on each ten to 
twelve-hour trip mining the sand, and another four hours offloading it.  The Assessment Appeals 
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Board may well have special competence to decide whether these mining, loading, and 
unloading hours are to be considered when determining whether the vessels are primarily 
engaged in the transportation of property for hire. 

 
Plaintiffs argue that the mining process is nothing more than part of the loading process 

and the loading of cargo is part of any transportation of freight.  The court disagrees that the 
mining process here can be considered part of the loading process as a matter of law.  Loading 
ordinarily consists of lifting containers that the consignor has filled with its property onto the 
transportation vessel.  If the property here were being consigned by a farm those would 
containers would be filled by the consignor with fruit and vegetables; if it were being consigned 
by the owner of a mine, the containers would be filled with the ore of gold or silver.  What Foss 
does here when it mines the sand is akin to what the farmer does when he picks the fruit off the 
trees or the miner mines his ore.  Plaintiffs have not met their burden to prove that the sand 
collection process is part of the transportation process rather than the mining or harvesting 
process.  The Assessment Appeals Board may be better suited than this court to make that 
determination.  And it is certainly better suited than this court to make the determination whether 
consideration of the four hours spent mining the sand or some or all of the four hours offloading 
it means that the vessels are not primarily engaged in the transportation of freight. 

 
The court’s conclusion that the nullity exception to the requirement of exhausting 

administrative remedies does not apply here is further bolstered by the California Supreme 
Court’s recent decision in Williams & Fickett v. County of Fresno (2017) 2 Cal.5th 1258.  
Williams reversed prior California law and ruled that the nullity exception may not be used where 
the taxpayer claims he was improperly assessed because he did not own the property during 
the relevant year.  The court based that decision in part on the basic rationale behind the 
exhaustion requirement:  the exhaustion doctrine is “principally grounded on concerns favoring 
administrative autonomy (i.e., courts should not interfere with an agency determination until the 
agency has reached a final decision) and judicial efficiency (i.e., overworked courts should 
decline to intervene in an administrative dispute unless absolutely necessary).”  (Williams, 
supra, 2 Cal.5th at 1268.)   

 
The court also noted that assessment appeals do not always involve pure factual 

questions regarding valuation.  “[W]hen a party seeks a reduction in an assessment on the local 
roll, pure questions of valuation are often inextricably connected to related issues of fact, such 
as whether a change in ownership has occurred, whether property has been properly classified, 
and whether a taxpayer in fact owns assessed property.”  While the court in Williams was 
concerned with the ownership issue, the present case squarely implicates the italicized issue – 
whether the vessels here were properly classified as exempt or nonexempt, which, as the court 
has noted, can involve a factual question concerning their primary use.  Thus, it seems likely 
that if the high court is ever asked squarely to decide whether the issue involved in this case is 
subject to the nullity exception, it will rule it is not. 

 
Finally, the Williams court made very clear that “the nullity exception . . . is inappropriate 

in situations where an administrative appeal could eliminate the need for subsequent court 
proceedings by clarifying the facts underlying a dispute.”  (Id. at 1279.)  As noted above, the 
court deems that to be the case here.   
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   02/11/21 

 
 

- 11 - 

The County’s Evidentiary Objections filed 1/28/21 
 
Given the basis for its ruling, the court finds it unnecessary to rule on any of the County’s 

evidentiary objections.  (See CCP § 437c (q).)   
 

  

4.  TIME:  9:00   CASE#: MSC19-01684 
CASE NAME: HANSON MARINE VS. COUNTY OF CO 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY COUNTY OF CONTRA 
COSTA, CALIFORNIA 
* TENTATIVE RULING: * 
 
 
See line #3. 
 
 
 
 

 

5.  TIME:  9:00   CASE#: MSC20-00798 
CASE NAME: DAVEN VS. WING ENTERPRISES 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGE CLAIM IN 1ST AMND CMPLT 
FILED BY WING ENTERPRISES, INC.  
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike Plaintiff's claim for punitive damages in Plaintiff's First 
Amended Complaint ("FAC"). The motion is filed by defendant Wing Enterprises, Inc. ("Wing"). 
For the reasons set forth, the motion is granted, without prejudice to Plaintiff subsequently 
moving for leave to amend to reassert a demand for punitive damages if Plaintiff can 
demonstrate he can allege facts sufficient to support such relief under Civil Code § 3294. 
Paragraph 3 of the prayer for relief at page 8, line 19 of the FAC, which states "3. For punitive 
and exemplary damages as may be just and proper," is hereby stricken. 

FAC Allegations Relevant to Motion 

Plaintiff alleges he purchased a ladder from defendants which defendants designed, 
manufactured, and sold. (FAC ¶¶ 4, 6, 7.) He asserts that he fell when using the ladder because 
the ladder slipped, and that as a result of the defective design, manufacture or assembly of the 
ladder, he was injured. (FAC ¶¶ 8-12.) The FAC alleges five causes of action, including strict 
liability, breach of implied and express warranties, negligence, and a fifth cause of action 
labeled "Punitive Damages - Willful and Malicious Disregard for Public Safety." 
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Wing has filed concurrently a demurrer to the fifth cause of action, the only cause of action 
which attempts to allege facts to support a claim for punitive damages. Plaintiff has not opposed 
the demurrer to that cause of action, but opposes the motion to strike. 

Analysis 

A. Legal Standards Applicable to Motion to Strike and Pleading Requirements for 
A Punitive Damages Claim 

The Court may strike allegations that are "irrelevant, false or improper matter" or any portion of 
a pleading "not drawn . . . in conformity with the laws of this state." (CCP § 436(a) and (b).) 
Under Civil Code § 3294, punitive damages may be awarded in "an action for the breach of an 
obligation not arising from contract" where Plaintiff proves the "defendant has been guilty of 
oppression, fraud, or malice." (Civil Code § 3294(a).) "Oppression" is defined as "despicable 
conduct that subjects a person to cruel and unjust hardship in conscious disregard of that 
person’s rights." (Civil Code § 3294(c)(2).) "Malice" is defined as conduct "intended by the 

defendant to cause injury to the plaintiff or despicable conduct which is carried on by the 
defendant with a willful and conscious disregard of the rights or safety of others." (Civil Code § 
3294(c)(1).)  

Civil Code § 3294 was amended in 1987 to add the requirement that conduct be "despicable" to 
support an award of punitive damages based on malice or oppression. (See Lackner v. North 
(2006) 135 Cal.App.4th 1188, 1211; Stats.1987, c. 1498, § 5, p. 5780.) The California Supreme 
Court explained: 

[T]he statute's reference to "despicable" conduct seems to 
represent a new substantive limitation on punitive damage 
awards. Used in its ordinary sense, the adjective "despicable" is a 
powerful term that refers to circumstances that are "base," "vile," 
or "contemptible." (4 Oxford English Dict. (2d ed. 1989) p. 529.) 
As amended to include this word, the statute plainly indicates 
that absent an intent to injure the plaintiff, "malice" requires 
more than a "willful and conscious" disregard of the 
plaintiffs' interests. The additional component of "despicable 
conduct" must be found. 

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725 [emphasis added].) (See also 
Lackner v. North, supra, 135 Cal.App.4th at 1209 ["The adjective 'despicable' connotes conduct 
that is '…so vile, base, contemptible, miserable, wretched or loathsome that it would be looked 
down upon and despised by ordinary decent people.' [Citations, internal quotations omitted.]"].)  

A motion to strike is properly granted when a complaint fails to allege facts to state a prima facie 
claim for punitive damages under the standards of the statute. (Turman v. Turning Point of Cent. 
California, Inc. (2010) 191 Cal.App.4th 53, 63.) Merely alleging an intentional tort is not enough: 
"Not only must there be circumstances of oppression, fraud or malice, but facts must be alleged 
in the pleading to support such a claim." (Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 
166 [emphasis added; citing G. D. Searle & Co. v. Superior Court (1975) 49 Cal.App.3d 22, 29].)  
Conclusory allegations parroting the language of the statute is not enough for a punitive 
damages claim to survive a motion to strike. (Blegen v. Superior Court (1981) 125 Cal.App.3d 
959, 963 ["Pleading in the language of the statute is acceptable provided that sufficient facts 
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are pleaded to support the allegations. [Citation omitted; emphasis added.] The terms 
themselves are conclusory, however."].)  

B. Application of Standards to the FAC 
 

The FAC does not allege fraud, and the FAC does not allege facts to support a punitive 
damages claim based on malice or oppression under the foregoing standards.  

Plaintiff's substantive allegations supporting his claim for punitive damages are set forth in 
paragraphs 26 through 28 of the FAC. He does not allege that Wing intended to cause injury to 
Plaintiff. Plaintiff's allegation that defendant "knew" the ladder was not safe or fit for its intended 
purpose, along with allegations in the conclusory language of Civil Code § 3294 (see FAC ¶¶ 
27, 28) is not enough to state a claim for punitive damages where no other facts are alleged to 
support those conclusory allegations, and there are no facts alleged to support the "despicable" 
conduct required for an award of punitive damages. (College Hospital Inc. v. Superior Court, 
supra, 8 Cal.4th at 725; Grieves v. Superior Court, supra, 157 Cal.App.3d at 166; Blegen v. 
Superior Court, supra, 125 Cal.App.3d at 963.) The cases cited by Plaintiff in support of the 
punitive damages claim did not address the sufficiency of allegations of a complaint but involved 
appeals from jury verdicts on a full trial record. (Karlsson v. Ford Motor Co. (2006) 140 
Cal.App.4th 1202, 1206; Grimshaw v. Ford Motor Co. (1981) 119 Cal.App.3d 757, 814, 
overruled in part on other grounds by Kim v. Toyota Motor Corp., 6 Cal. 5th 21, 38 [decided prior 
to 1987 amendments to Civil Code § 3294].) 

By separate tentative ruling, the Court sustains the demurrer to the fifth cause of action, which is 
an additional ground for granting the motion to strike.  

 
 

 

 6.  TIME:  9:00   CASE#: MSC20-00798 
CASE NAME: DAVEN VS. WING ENTERPRISES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DAVEN FILED BY 
WING ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to the fifth cause of action of Plaintiff's First Amended Complaint 
("FAC") filed by defendant Wing Enterprises, Inc. ("Wing"). For the reasons set forth, the 
demurrer is sustained, without leave to amend as to the cause of action stated, but without 
prejudice to Plaintiff moving for leave to amend the FAC in an appropriate manner if Plaintiff 
can demonstrate he can allege facts sufficient to support a demand for punitive damages under 
Civil Code § 3294.  

FAC Allegations Relevant to Demurrer 

Plaintiff alleges he purchased a ladder from defendants that defendants designed, 
manufactured, and sold. (FAC ¶¶ 4, 6, 7.) He alleges he fell when using the ladder because the 
ladder slipped, and that as a result of the defective design, manufacture or assembly of the 
ladder, he was injured. (FAC ¶¶ 8-12.) Plaintiff alleges five causes of action, including strict 
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liability, breach of implied and express warranties, negligence, and a fifth cause of action 
labeled "Punitive Damages - Willful and Malicious Disregard for Public Safety." 

Governing Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318.) The Court gives the complaint "a reasonable interpretation, reading 
it as a whole and its parts in their context." (Blank v. Kirwan, supra, 39 Cal. 3d at 318.) The 
allegations of the complaint "must be liberally construed" in Plaintiff’s favor. (CCP §452; Teva 
Pharmaceuticals USA, Inc. v. Superior Court (2013) 217 Cal.App.4th 96, 102.) 

If the demurrer is sustained, plaintiff "has the burden of proving the possibility of cure by 
amendment." (Czaikowski v. Haskell & White, LLP (2012) 208 Cal.App.4th 166, 173 [quoting 
Grinzi v. San Diego Hospice Corp. (2004) 120 Cal.App.4th 72, 78-79 (internal quotations 
omitted)].) 

Analysis 

Defendant Wing demurs to the fifth cause of action on the ground that it does not constitute a 
cause of action under Code of Civil Procedure § 430.10(e). Rather, Wing argues the fifth cause 
of action only makes allegations related to the remedy of punitive damages. Plaintiff has not 
opposed the demurrer, and the Court finds the demurrer well-taken on that ground.  

Though a "cause of action" is admittedly a somewhat elusive concept, California follows the 
"primary right" theory of pleading, which "provides that a ''cause of action' is comprised of a 
'primary right' of the plaintiff, a corresponding 'primary duty' of the defendant, and a wrongful act 
by the defendant constituting a breach of that duty." (Crowley v. Katleman (1994) 8 Cal.4th 666, 
681, citing McKee v. Doud (1908) 152 Cal. 637, 641.) Courts distinguish between the primary 
right that has been violated and the remedies that may be available for that violation, which may 
include a number of different forms of relief. (Id.) The relief available for the violation is not itself 
a cause of action. (Id.; People ex rel. Feuer v. Superior Court (Cahuenga's the Spot) (2015) 234 
Cal.App.4th 1360, 1376 [" 'the primary right and duty and the delict or wrong combined 
constitute the cause of action' ," quoting 4 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 34, 
p. 98]; Wulfjen v. Dolton (1944) 24 Cal.2d 891, 895-896 ["The violation of one primary right 
constitutes a single cause of action, though it may entitle the injured party to many forms of 
relief, and the relief is not to be confounded with the cause of action, one not being 
determinative of the other."].) 

Under these authorities, the fifth cause of action of the FAC does not allege a cause of action. It 
attempts to allege facts to support imposition of the remedy of punitive damages for violation of 
other primary rights alleged in other causes of action pled in the FAC. The demurrer is therefore 
sustained. 
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 7.  TIME:  9:00   CASE#: MSC20-00798 
CASE NAME: DAVEN VS. WING ENTERPRISES 
HEARING ON MOTION TO/FOR ORDER IMPOSING SANCTIONS AGAINST PLTF & 
HIS ATTY FILED BY WING ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a motion for imposition of sanctions under Code of Civil Procedure §§ 128.5 
and 128.7 against Plaintiff and his counsel filed by defendant Wing Enterprises, Inc. ("Wing"). 
The motion is filed concurrently with Wing's demurrer to the fifth cause of action of the First 
Amended Complaint ("FAC") and a motion to strike Plaintiff's prayer for punitive damages. For 
the reasons set forth, the motion is denied.  

Statutory Framework 

Code of Civil Procedure §§ 128.5 and 128.7 set forth different standards for awarding sanctions 
against a party or the party's attorney. (Levy v. Blum (2001) 92 Cal.App.4th 625, 638 ["court has 
no authority to award sanctions that are sought under one statute when the other statute is 
applicable"].) Code of Civil Procedure § 128.5(a) authorizes a trial court to order a party, the 
attorney or both to pay another party's expenses incurred "as a result of actions or tactics, made 
in bad faith, that are frivolous or solely intended to cause unnecessary delay." The term 
"frivolous" for purposes of this statute means " totally and completely without merit or for the sole 
purpose of harassing an opposing party." (CCP § 128.5b)(2).) To award sanctions under Code 
of Civil Procedure § 128.5, the Court applies an objective standard for determining if the position 
is frivolous, and must also find subjective bad faith or other improper purpose by the party or 
counsel sought to be sanctioned. (In re Marriage of Sahafzadeh-Taeb & Taeb (2019) 39 
Cal.App.5th 124, 135 [quoting Levy v. Blum, supra, 92 Cal.App.4th at 635].) Lack of merit of the 
action or tactic does not require the Court to draw an inference that the action or tactic was 
employed for an improper purpose; the Court may find the party or counsel was acting in good 
faith despite the lack of merit. (In re Marriage of Sahafzadeh-Taeb & Taeb, supra, 39 
Cal.App.5th at 144.) The award of sanctions is generally within the discretion of the court, but is 
typically used sparingly and based on the most egregious conduct. (Luke v. Baldwin-United 
Corp. (1985) 167 Cal.App.3d 664, 668.) 

Code of Civil Procedure § 128.7 imposes standards for a party or counsel presenting a pleading 
to the court. The party or counsel presenting the pleading certifies "to the best of the person’s 
knowledge, information, and belief, formed after an inquiry reasonable under the 
circumstances," that the pleading is not presented for an improper purpose and that there is a 
basis in existing law, or at least a good faith basis for the extension or modification of existing 
law, and a basis in fact grounded in the evidence for the positions asserted. (CCP § 128.7(b).) 
Even if the moving party demonstrates a violation of the standards of Code of Civil Procedure § 
128.7(b) has occurred, "Under the explicit language of section 128.7, subdivision (c), the trial 
court retains the discretion, upon the finding of a violation of subdivision (b), to determine 
whether a sanction is warranted in the first instance; and, if so, the type and amount of 
sanctions warranted." (Kojababian v. Genuine Home Loans, Inc. (2009) 174 Cal.App.4th 408, 
422.)  

Analysis 
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The Court has reviewed the pleadings and evidence presented by Wing and Plaintiff in 
connection with this motion, including Defendant's reply declaration which raises issues of 
discovery compliance and the underlying merits of the action. Though, for the reasons stated in 
the tentative rulings on the motion to strike and demurrer, the Court finds Plaintiff's substantive 
positions nonmeritorious, at this point the Court is not persuaded that Plaintiff or his counsel 
acted in subjective bad faith, or with an improper purpose of harassment or for other improper 
reasons. The Court is not persuaded that the policies of the sanctions statutes would be served 
by imposing sanctions at this stage in the case under the facts and circumstances presented.  

 

  

 8.  TIME:  9:00   CASE#: MSC20-02304 
CASE NAME: NORCAL HOME SYSTEMS VS WATSON 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY ACTION, 
FILED BY NORCAL HOME SYSTEMS,INC. 
* TENTATIVE RULING: * 
 
Appear by Zoom. 

 
ADD ON 
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9.  TIME:  9:00   CASE#: MSC18-01588 
CASE NAME: SILVA VS CITY OF SAN PABLO 
HEARING ON MOTION TO/FOR QUASH IMPROPER SERVICE OF PROCESS FILED 
BY CITY OF SAN PABLO, SAN PABLO POLICE DEPARTMENT, BRETT BENNETT 
* TENTATIVE RULING: * 
 
 Defendants Bennett, Brady, Cook, Hoff, Johnson, and Kullar (Defendant officers), along 

with the City of San Pablo and San Pablo Police Department’s Motion to Quash is granted.   

 

Background 

 Plaintiffs Noe Adalberto Silva and Veronica de Silva are husband and wife.  Plaintiffs 

resided in a two-bedroom ground-floor apartment.  On the morning of November 19, 2015, a 

neighbor saw Plaintiff Noe Silva outside trying to access his apartment via a window and called 

the San Pablo Police Department to report a possible break-in. SPPD dispatched officers. 

   At least six officers responded.  The officers called out a canine announcement in 

English.  Plaintiff Noe Silva did not respond.  Plaintiff was in a locked bedroom.  The officers 

opened the door.  Plaintiff claims there was no warning before the police dog was released.  

Plaintiff was bitten on the arm.  Plaintiff alleges he suffered serious physical and emotional 

injuries, pain and suffering and wage loss. 

 Plaintiffs’ proof of service indicates the summons and complaint were personally served 

on the authorized agent of the six individual SPPD officers.  Plaintiff attempted personal service 

on the six individual officers on August 9, 2018, by leaving the summons and complaint with an 

administrative assistant, Christine Maki, at the City of San Pablo’s Clerk’s Office. 

 

Motion 

 The individual police officers move to quash the service of summons and complaint on 

the ground the City Clerk’s administrative assistant, Christine Maki, had no authority to accept 

service on behalf of the individual officers.  Defendants argue the attempted service was 

deficient because neither the officers nor their authorized agents were personally served.  The 

City Attorney, Christine Maki, and SPPD Lt. Gancasz declare that the City did not accept service 

for the officers, nor was that the custom or practice of the City. (Lt. Gancasz is the litigation 

liaison with the City, SPPD, and individual officers.)  

 Plaintiffs oppose the motion on the ground it is reasonable to believer Ms. Maki accepted 

service of the complaint for all eight defendants.  It was “highly probable” that the officers would 

receive actual notice of the lawsuit. She had ostensible agency sufficient for service under 

Warner Bros. Records, Inc. v. Golden West Music Sales (1974) 36 Cal.App.3d 1012, 1018.  

 Moreover, Penal Code § 832.7 makes confidential a police officer’s personnel records, 

including home address.  In the past, the City of San Pablo and/or the San Pablo PD have acted 
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as their employees’ agent for service of summons and complaint.  In Silva I, Ms. Maki accepted 

service of summons and complaint on behalf of SPPD Police Chief Rosales.  Here, the SPPD 

told Plaintiffs’ process server that the officers could be served by delivery of the summons and 

complaint to the San Pablo City Clerk’s Office.  (Figueroa Decl., ¶¶ 3-7.)   

 

Analysis 

 “It is well settled that ‘[i]n the absence of a voluntary submission to the authority of the 

court, compliance with the statutes governing service of process is essential to establish that 

court's personal jurisdiction over a defendant. (§ 410.50.)”  (Lebel v. Mai (2012) 210 Cal.App.4th 

1154, 1160.)  “When a defendant challenges that jurisdiction by bringing a motion to quash, the 

burden is on the plaintiff to prove the existence of jurisdiction by proving, inter alia, the facts 

requisite to an effective service.” (Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 

1439-1440.)  Even though Defendants are the moving party, Plaintiffs have the burden to prove 

the validity of service and existence of jurisdiction by preponderance of the evidence. Plaintiffs 

have to establish that all necessary jurisdictional criteria are met, by proving facts requisite to an 

effective services. (Summers v. McClanahan (2006) 140 Cal.App.4th 403, 413.) Plaintiffs have 

not met that burden. 

 Cal. Code of Civ. Pro. §416.90 provides, “A summons may be served on a person not 

otherwise specified in this article by delivering a copy of the summons and of the complaint to 

such person or to a person authorized by him to receive service of process.”  “[S]ervice pursuant 

to Code of Civil Procedure section 416.90 may be effectuated where a person has ‘ostensible 

authority to accept service’ on behalf of the party. [Citation.]” (Estate of Moss (2012) 204 

Cal.App.4th 521, 531.) Plaintiffs argued that the City Clerk and SPPD had at least ostensible 

authority to accept service on behalf of defendants.  “Ostensible authority is such as a principal, 

intentionally or by want of ordinary care, causes or allows a third person to believe the agent to 

possess” (Civ. Code, § 2317.)   

 Here, Defendants maintain Ms. Maki and the City Clerk’s officer was not authorized to 

receive service on their behalf.  “Ostensible authority is not established by the statements and 

representations of the agent. It is created only by the acts or declarations of the principal.” 

(People v. Surety Insurance Co. (1982) 136 Cal.App.3d 556, 562.)  Plaintiffs rely on past 

officers’ acceptance of service through the Clerk’s office.  However, that is irrelevant. 

Defendants did nothing to make it appear that Ms. Maki and the City Clerk were authorized to 

accept service on their behalf.  

 Secondly, “To be constitutionally sound the form of substituted service must be 

"reasonably calculated to give an interested party actual notice of the proceedings and an 

opportunity to be heard . . . [in order that] the traditional notions of fair play and substantial 

justice implicit in due process are satisfied." (Zirbes v. Stratton (1986) 187 Cal.App.3d 1407, 

1416.)  “In Doherty & Co. v. Goodman the United States Supreme Court provided guidance for 

determining who is a proper agent for acceptance of service on behalf of a defendant. The court 

concluded a specific appointment is not required, but the principal-agent relationship must be 
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close and enduring enough to make it highly probable the defendant will receive actual notice.” 

(Summers v. McClanahan (2006) 140 Cal.App.4th 403, 412.) 

  The essential factor is whether the relationship between Ms. Maki and the individual 

officers was sufficiently close and enduring to make it reasonably certain that the officers would 

be apprised of the service on M. Maki on their behalf. (See Warner Bros. Records, Inc. v. 

Golden West Music Sales (1974) 36 Cal.App.3d 1012, 1018.) Plaintiffs have not presented 

evidence that such a relationship exists.  Here, Ms. Maki was located in a different building from 

the SPPD officers.  She declares she interacted occasionally with officers in the human 

resource context, but does not have frequent communications or interactions with the officers.  

She does not known them personally. (Maki Decl., ¶ 5.)  Ms. Maki also declares she was under 

the impression that she was only accepting service on behalf of the City and/or SPPD.    

 “[N]o California appellate court has gone so far as to uphold a service of process solely 

on the ground the defendant received actual notice when there has been a complete failure to 

comply with the statutory requirements for service.” (Summers v. McClanahan (2006) 140 

Cal.App.4th 403, 414.) For the reasons above, the motion to quash is granted. 

  

 
 

 

10.  TIME:  9:00   CASE#: MSC18-01588 
CASE NAME: SILVA VS CITY OF SAN PABLO 
HEARING ON FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 
Appear by Zoom. 
 

 


